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 1.  TIME: 8:30 CASE#: MSC12-01273 
CASE NAME: BATES VS. TOLL LAND XIX LIMITED 
HEARING ON MOTION FOR  PARTIAL JUDGMENT NOTWITHSTANDING THE VERDICT 
FILED BY TIMOTHY RICHARDSON, THERESA HILL 
* TENTATIVE RULING: * 

 
Vacated.  Notice of settlement of entire case filed 5/15/18.  Tickler for dismissal will be set for 
July 31, 2018, i.e., if dismissal is not filed by that date, an OSC will be set. 

 

 

2.  TIME: 8:30 CASE#: MSC12-02268  
CASE NAME: ABELLA VS. SIGNATURE 
HEARING ON MOTION FOR A NEW TRIAL 
FILED BY ABELLA OWNER’S ASSOCIATION 
* TENTATIVE RULING: * 
  
Denied.   

In essence, the issue concerns whether water damage was caused by the products themselves 

(the windows), the window installer (Medallion), or the plasterer (with nails).  Notably, the jury’s 

finding is not that the damage was caused by the plasterer, but only that plaintiffs failed to prove 

that the damage was caused by the installer.  While the Court understands plaintiffs’ view that 

their expert’s testimony was more persuasive than that of defendant, there is no basis for setting 

aside the jury’s verdict.    

With respect to the trial judge’s ruling concerning the use of various photographs that were not 

included in the pre-trial exhibit list, the ruling was well within the court’s discretion.  Even if the 

photographs had been provided in discovery, the pre-trial exhibit list is designed to give the 

opposing party notice of which documents actually will be used at trial, and to prepare to 

respond to them. 

Medallion’s objection to lines 5 through 19 of the Williams declaration is sustained.  The 

statement is not only hearsay (because it does not come from a declaration of the juror, but of 

counsel), but is specifically inadmissible under Evidence Code section 1150(a).  In inquiring as 

to the validity of a verdict based on conduct in the jury room, “[n]o evidence is admissible  to 

show the effect of such statement , conduct, condition, or event upon a juror either in influencing 

him to assent or dissent from the verdict or concerning the mental processes by which it was 

determined.”  (Emphasis added.)  A verdict may not be impeached by inquiring into a juror’s 

mental or subjective reasoning processes.  (People v. Lindberg (2001) 45 Cal.App.4th 1, 53.)  

Plaintiff’s assertion that the statement falls within the “state of mind” exception to the hearsay 

rule underscores that the statement is inadmissible under section 1150. 
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3.  TIME: 8:30 CASE#: MSC12-02268 
CASE NAME: ABELLA VS. SIGNATURE 
HEARING ON MOTION FOR JUDGMENT NOTWITHSTANDING VERDICT 
FILED BY ABELLA OWNER’S ASSOCIATION 
* TENTATIVE RULING: * 
 
Denied.  The Court’s primary concern is that Plaintiffs failed to establish a recoverable harm, 

which is an element of a breach of contract claim.  Despite plaintiffs’ assertion that it is common 

knowledge that they will be harmed due to the disclosure of defects in the property, they did not 

provide sufficient evidence from which the jury could actually determine some amount of 

damages.  Nor have plaintiffs established that any harm necessarily was caused by defendant’s 

breach of contract.   

 

  

4.  TIME: 8:30 CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS. TOWN OF DANVILLE 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY MO GHEZAVAT 
* TENTATIVE RULING: * 
 
Hearing required.   

The Court is concerned about the following items, which counsel should be prepared to discuss: 

How is a cost of $23,886.25 reasonably necessary for Jonathan Marvin to assist at trial?  Did 

plaintiffs have a similar expert, and how much was expended on that expert? 

If Dr. Martha Morrell did not testify at trial, are her costs ($8,145) reasonable and necessary? 

If Matthew Smith’s deposition did not go forward and he did not testify at trial, what is the basis 

for costs of $1,033.52 associated with him? 

What is the basis for costs of $5,220.75 for “rush” transcripts during the trial? 

As to the fee to mediator Michael Ney of $571.42, did this represent his entire fee or only a 

share of it? 

Are fees for service of document subpoenas (for which $6,123 + 942.70 = $7,065.70 is sought) 

“service of process” under 1033.5(a)(4)?  
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5.  TIME: 8:30 CASE#: MSC16-00659 
CASE NAME: RHOADES VS. GATEWAY ONE 
HEARING ON MOTION FOR  PRELIMINARY APPROVAL OF CLASS ACTION  
SETTLEMENT FILED BY MARY RHOADES 
* TENTATIVE RULING: * 

 
Appearance required. 
 
Reviewing the history of the case and the prior rulings of Department 17, the Court has the 
following inquiries: 
 
As to persons against whom a default judgment has been obtained, will anything be done to 
vacate or extinguish the judgment?  While the parties have addressed the Court’s prior concern 
that such persons were entirely excluded, the Court remains concerned that there could be 
adverse effects from the existence of the judgment, which are not addressed by reducing the 
account balance to zero. 
 
Will notices be given to the class in a language other than English? 
 
As to checks not cashed by the 90-day stale date, why is there no attempt to follow up? 
 
How did the parties choose Housing and Economic Rights Advocates as the cy pres recipient, 
and is there any connection between counsel and that organization?  Would the use of the 
funds be restricted in any way, or would they be available for general purposes of the 
organization?  Would the organization have any duty to account for the use of the funds? 
 
The Court advises the parties that, even if preliminary approval is granted, the representative 
incentive award and counsel’s fees are subject to further review when the motion for final 
approval is submitted. 

 

6.  TIME: 8:30 CASE#: MSC16-02157 
CASE NAME: CUNNINGHAM VS PERFORMANCE CONTRACTING 
HEARING ON APPLICATION FOR APPROVAL OF ATTORNEY FEES AND COSTS 
FILED BY TEARIYA CUNNINGHAM 
* TENTATIVE RULING: * 
 
Appearance required. 
 
The Court has concerns about the propriety of the proposed attorney fee of one-third of the 
recovery.  While simply allowing a fixed percentage of the recovery has been done in some 
cases, this Court is inclined to think that determining an appropriate lodestar fee, with an 
appropriate multiplier, is a more appropriate method of analysis.   
 
Counsel has offered relatively thin support for the use of the $700 hourly rate in calculating the 
lodestar amount.  Assuming that the Court's determination starts with the submitted lodestar 
amount of $174,655, the total fee sought still amounts to a multiplier of 2.81.  If a slightly lower 
hourly rate were used, the multiplier would be larger. While the case involved some degree of 
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risk, nothing about the case indicates that there was a degree of risk sufficient to justify a 
particularly high multiplier. 
 
The costs and plaintiff incentive award are approved. 

 

7. TIME: 8:30 CASE#: MSC16-02157 
CASE NAME: CUNNINGHAM VS. PERFORMANCE CONTRACTING 
SPECIAL SET HEARING ON: FINAL APPROVAL HEARING 
SET BY  STIPULATION OF PARTIES PER COURT 
* TENTATIVE RULING: * 
 
The motion is granted (subject to the order on the fee motion on line 6). 

 

8.  TIME: 8:30 CASE#: MSC17-00439 
CASE NAME: LAWSON VS. DISCOVERY REALTY 
HEARING ON MOTION FOR  VOLUNTARY DISMISSAL OF PUTATIVE CLASS ACTION 
FILED BY ANGELA LAWSON 
* TENTATIVE RULING: * 
  
Counsel are to appear.  An appearance by CourtCall is acceptable. 

The Court is concerned that the dismissal may contemplate settlement of the plaintiff’s PAGA 
claim, which requires review by the court, and submission for prior review by the Labor and 
Workforce Development Agency.  If so, the motion may need to be continued in order to allow 
those events to take place.  While the Court may have discretion to approve a PAGA settlement 
allocating zero to PAGA claims (Nordstrom Commission Cases (2010) 186 Cal.App.4th 576, 
589), it does not follow that the Court should dispense with required review and approval. 
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9.  TIME: 8:30 CASE#: MSC17-00998 
CASE NAME: MAYNE VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION   
SETTLEMENT  /  FILED BY CINDY MAYNE 
* TENTATIVE RULING: * 
 
Hearing required. 
 
The Court has the following concerns: 
 
The extent to which the PAGA penalty claims are compromised is substantially greater than the 
extent to which the other claims are compromised.  Understanding that some level of 
compromise is appropriate, why would the extent of compromise be substantially different for 
one type of recovery than another? 
 
If some class members do not cash or deposit their checks within 365 days, the settlement 
provides that the funds will be transmitted to the Department of Industrial Relations.  Why is 
there no further follow up with the class members first?  Why is the time period so long?  Have 
the parties considered a cy pres distribution of the funds? 
 
Should class notice be provided in a language other than English? 
 
The Court advises the parties that, even if preliminary approval is granted, the representative 
incentive award of $10,000 and counsel’s fees are subject to further review when the motion for 
final approval is submitted. 

 

10.  TIME: 8:30 CASE#: MSL11-08293 
CASE NAME: ALLIANT VS. ARTEGA 
HEARING ON MOTION TO SET ASIDE DISMISSAL PURSUANT TO CCP 664.6 
FILED BY ALLIANT CREDIT UNION 
* TENTATIVE RULING: * 
 
Based on the Court’s prior ruling on April 26, 2018, and the failure to file either a further 
agreement or any material addressing the Court’s concerns expressed at that hearing, 
the motion is denied. 

 

 

11.  TIME: 8:30 CASE#: MSL17-01953  
CASE NAME: DISCOVER VS. CARIGLIO 
HEARING ON MOTION TO SET ASIDE DISMISSAL  (CIV. CODE 473) 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
The motion is granted.  Plaintiff to file proof of service no later than June 15, 2018.  
Case Management conference to be held June 29, 2018, 8:30 a.m. 
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12. TIME: 9:00 CASE#: MSC17-02276 
CASE NAME: KRISTINA KARKANEN VS, ELIZABETH BRAUNSTEIN 
HEARING ON MOTION TO RECOVER ATTORNEY FEES & COSTS PURSUANT TO 
CCP 425.6  /  FILED BY ELIZABETH BRAUNSTEIN, PSY.D. 
* TENTATIVE RULING: * 
 
Defendant Dr. Elizabeth Braunstein (“Dr. Braunstein”) moves to recover her fees and costs after 
her anti-SLAPP motion was granted by the Court on March 12, 2018 (the “Motion”).  Plaintiff 
Kristina Karkanen (“Karkanen”) opposes. 

As an initial matter, the Court notes that it is not disputed that Dr. Braunstein is the prevailing 
party for purposes of awarding fees and costs. Karkanen opposes by objecting to the amounts 
sought by Dr. Braunstein as fees and costs. Karkanen also opposes by contending that an 
award of fees and/or costs would be unconstitutional. 

Constitutionality of Awarding Fees and/or Costs 

Our Supreme Court already has considered and rejected the contention that awarding fees 
and/or costs to a party prevailing on an anti-SLAPP motion is unconstitutional. See Equilon 
Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 62-63. Accordingly, the Court rejects 
Karkanen’s position that awarding fees and/or costs in this matter would be unconstitutional. 

The Court now addresses the costs and fees sought by Dr. Braunstein. 

Costs 

The Court first addresses costs. Dr. Braunstein seeks $2,035.08 in costs, “per Memorandum of 
Costs.” (Motion at 8:19.) 

The memorandum of costs itself says Dr. Braunstein incurred $495 for “filing and motion fees” 
and $1,540.08 for “other.” The worksheet attached to the memorandum of costs says Dr. 
Braunstein incurred $445 in filing fees: $435 to file a “First Amended Complaint” and $10 to file 
a “Motion to Strike.” (Worksheet, p. 1.) Page 4 of the worksheet says that $1,540.08 was 
incurred for “Cost per CCP section 425.16(c).” 

In addition to the memorandum and the worksheet noted above, the Court reviewed the 
declarations of Mr. Zopatti and Mr. Frankel. Mr. Frankel says that the $435 was for a “first 
appearance fee,” but says that he cannot locate the receipt. (Frankel Dec. ¶ 9.) Neither Mr. 
Zopatti’s declaration nor Mr. Frankel’s declaration provides any detail as to the $1,540.08 
sought as “other” costs. 

In the first instance, it is troubling that Mr. Frankel’s declaration, the memorandum, and 
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the worksheet, all presented to the Court, do not match on the issue of costs. Second, 
Dr. Braunstein, as the defendant, did not file a First Amended Complaint as represented in 
the worksheet. Perhaps the $435 was for a first appearance fee, as Mr. Frankel represents, 
but it is not contained in the memorandum of costs and the materials presented to the Court 
do not match. 

With respect to the remainder of the costs, the Court has no way of knowing what those costs 
pertained to. The relevant statute, CCP section 1033.5, permits the Court to award only 
those costs “reasonably necessary to the conduct of the litigation.” CCP section 1033.5(c)(2). 
The costs must also be reasonable in amount. CCP section 1033.5(c)(3). 

Karkanen has challenged the costs sought, and so it was Dr. Braunstein’s burden to 
demonstrate that the costs sought were both reasonably necessary to the conduct of the 
litigation and reasonable in amount. E.g., Ladas v. California State Auto. Assn. (1993) 19 
Cal.App.4th 761, 774. Dr. Braunstein has provided the Court virtually no information on the 
costs sought, and most of what little has been provided is in conflict. With the exception of the 
$10 filing fee for the anti-SLAPP motion, the Court cannot discern what the costs relate to, and 
cannot conclude that they are reasonable in amount, or that they were reasonably necessary to 
the conduct of the litigation. 

The Court awards Dr. Braunstein $10 in costs, for the anti-SLAPP motion filing fee. The Court 
disallows the remaining costs. 

Fees 

The Court starts by observing that while Dr. Braunstein, as the prevailing party, is entitled to her 
fees, she is entitled only to those fees connected to the anti-SLAPP motion and her efforts to 
collect those fees. She is not entitled to her fees for the entire action. 569 East County 
Boulevard LLC v. Backcountry Against the Dump, Inc. (2016) 6 Cal.App.5th 426, 433; S.B. 
Beach Properties v. Berti (2006) 39 Cal.4th 374, 381. 

Dr. Braunstein seeks $21,550 in fees. Those fees are split between Mr. Frankel and 
Mr. Zopatti’s law firms. The Court addresses them separately. 

Mr. Frankel 

Mr. Frankel’s declaration indicates that he spent a total of eight hours on the case from 
December 23, 2017 to January 5, 2018. Mr. Frankel charges $200 per hour, and so 
Dr. Braunstein seeks $1,600 for Mr. Frankel’s work. (Frankel Dec. ¶¶ 6, 8, 10.) 

Mr. Frankel says generally that he “began the initial investigation and prepared and filed an 
answer to the verified Complaint.” (Frankel Dec. ¶ 6.) In paragraph 8 of his declaration, 
Mr. Frankel says that he spent 8 hours “communicating with the client, her insurance carrier, 
and drafting the verified answer to the verified complaint.” (Id. ¶ 8.) 

Exhibit 9 to the Notice of Lodgement is an itemized statement of charges for Mr. Frankel’s work 
on this matter. Some of Mr. Frankel’s work related to a different case (12/23/17 charge). Much 
of his work related to drafting and filing the answer (e.g., January entries). Some of his work 
appeared to be related to communicating with the insurance carrier, presumably on coverage 
issues. But none of the entries demonstrates that the work related to the anti-SLAPP motion. 
Rather, the entries show that the work Mr. Frankel performed was severable from the work on 
the anti-SLAPP motion. It was Dr. Braunstein’s burden to demonstrate that the fees charged by 
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Mr. Frankel related to the anti-SLAPP motion. Christian Research Institute v. Alnor (2008) 165 
Cal.App.4th 1315, 1320; 569 East County, supra, 6 Cal.App.5th at p. 432. She has failed to 
carry that burden with respect to Mr. Frankel’s work. 

The Court declines to award any fees related to Mr. Frankel’s work on this case. 

Mr. Zopatti 

First, the Court agrees with Dr. Braunstein that although Mr. Zopatti provided a discount to the 
insurance carrier in this matter, that does not control the rate the Court ultimately awards. 
Rather, the Court will award a reasonable rate based on its knowledge of rates commonly 
charged in the legal community. E.g., PLCM Group, Inc. v. Dexter (2000) 22 Cal.4th 1084, 1098. 

Mr. Zopatti’s declaration describes generally the work he performed. Exhibit 8 to the Notice of 
Lodgement is an itemized billing statement. The Court has reviewed that, and exhibit 8 permits 
the Court to determine which work relates to the anti-SLAPP motion and which work does not. 
The Court finds that 5.0 hours of Mr. Zopatti’s time was not related to the anti-SLAPP motion. 
Accordingly, fees for that time are disallowed. The remainder of the time sought was related to 
the anti-SLAPP motion. As to the rate sought, based on the Court’s knowledge of rates 
commonly charged in the Bay Area, and the complexity of the issues that were litigated in 
connection with the anti-SLAPP motion and this case generally, the Court finds an hourly rate of 
$300 per hour appropriate for this litigation. 

The Court awards $15,600 (52 hours at $300 per hour) in fees related to Mr. Zopatti’s work. 

Conclusion 

The Court awards a total of $15,610 in fees and costs to Dr. Braunstein. Dr. Braunstein shall 
prepare an appropriate form of order and circulate it for approval as to form as required by Rule 
of Court 3.1312. 

 

 

13.  TIME: 9:00 CASE#: MSP16-00251 
CASE NAME: RE KATHRYN J. LEARNER FAMILY SURVIVOR TRUST 
HEARING RE: PETITION TO REMOVE TRUSTEE AND APPOINT SUCCESSOR TRUSTEE,  
SURCHARGE, & COMPEL ACCOUNTING 
FILED ON 02/24/16 BY LINDA LEARNER SCHNEIDER 
* TENTATIVE RULING: * 
 
Matter to be heard in Department 15 at 9 a.m. 
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14.  TIME: 9:00 CASE#: MSP16-00258 
CASE NAME: RE LINDA SCHNEIDER TRUST A SUBTRUST 
HEARING RE: PETITION RE ORDERS REMOVING RESPONDENTS FROM THEIR 
TRUSTEESHIPS & APPOINT FIDUCIARY 
FILED ON 02/24/16 BY LINDA LEARNER 
* TENTATIVE RULING: * 
 
Matter to be heard in Department 15 at 9 a.m. 

 

 

15.  TIME: 9:00 CASE#: MSP16-00259 
CASE NAME: RE KATHRYN J. LEARNER FAMILY DEDUCTION TRUST 
HEARING RE: PETITION TO REMOVE TRUSTEE AND APPOINT SUCCESSOR TRUSTEE,  
SURCHARGE, & COMPEL ACCOUNTING 
FILED ON 02/24/16 BY LINDA LEARNER SCHNEIDER 
* TENTATIVE RULING: * 
 
Matter to be heard in Department 15 at 9 a.m. 

 

 

16.  TIME: 9:00 CASE#: MSP16-00260 
CASE NAME: RE PAUL W. LEARNER BYPASS TRUST A SUBTRUST 
HEARING RE: PETITION TO REMOVE TRUSTEE, APPOINT SUCCESSOR TRUSTEE, 
SURCHARGE, & COMPEL ACCOUNTING 
FILED ON 02/24/16 BY LINDA LEARNER SCHNEIDER 
* TENTATIVE RULING: * 
   
Matter to be heard in Department 15 at 9 a.m. 

 

 

 


